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Wen, women and children were flogged, by the hundred, and sent staggering back to perish of starvation under
the eyes of their countrymen before the walls of Colombo, while others were hanged on scaffolds within sight of
the fort. These measures proved unavailing, and then the Hollanders took to shooting them at sight between the
trenches and the town, like stray dogs which prowl round the outskirts of a villuge. But even this did not suffice,
and we leave it to one of the Hollanders’ soldiers, who took part in these atrocities, to describe what the fertile
imagination of his countrymen was capable of; “As we had no means of driving them away from our camp, we
had to strike still greater terror into them, and when a woman came and hought small children, we forced her to
put her child into a wooden mortar and pound it to death with the pounder, and then again to go away with the
dead child ”

Pleris, 1983, Voi. 1l pp.387,388)
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' “The King’s Lascarins were more compassionate than the Holanders; moved by the heart-rending sufferings of
the unhappy human beings who still dragged out their miserable existence on Mapane, Jayasundara Mudaliyar
had supplied them with litile food. Learning of this Van der Laan proceeded to the spot and fired on the half-
dead wretches, and placed the Mudaliyar himself under arrest.”

- (Pieris, 1983, Vol. 1T p.402)

B (Velton, 2016)
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It is not permissible for a man to marry a woman without the permission of her guardian, whether she is a virgin
or previously-married. This is the view of the majority of scholars, including Imam Shafi, Imam Matik and Imam
Ahmad. According to the Shari’ah, the involvement of a Wali is an essential part of the marriage and without
such permission the marriage wowuld be vull and void. The position relied upon within the Hanafi School is that
the marriage of a free, sane and adult woman without the approval of her guardian (wali) is valid. If the person
she is marrying is not a compatible parter (kuf’), then her marriage is considered invalid and can be nullified
by the Quazi if the Wali’s permission has not been obtained Hence we do not recommend any amendment to or
deletion of Section 25 of the Act.”

- (Ministry of Justice. 2017. Report of the Committee Appointed 10 Consider Amendments (o the Mustim
Marriage and Divorce Act. VOL.I, p.6)
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A 10 per cent reduction in child marriage could contribute to a 7
mortality rates and a 3 per cent decrease in infant mortality rates.”
(Every Woman Every Child, 2015, p.21)

0 per cent reduction in a country’s maternal

Santhya & Jejeebhoy, 2007, p.1291)

~(World Health Organization, 2006, p. 12)
Wodon & Petroni, 2017)

" Universal Declaration of Human Rights (UDHR)




50 wogn n08s ©Ofe 00 Db BF LeEse OO LB SSecd OB @)
SO aoae o cemdu gheanse o8 O 80 9980 oo id qin.®

YSCP Do o Edoor M) son & 68 o €@ BOmMGEEO o638 et BE-Om®
e s =288,

Seseenai® LG8 SO o e grT) smes 23 o® 47 Oust 088 Owe gfdie
120 @ cillones DOmn =) GuEd 5380 MBOOMO DO e ¢ aw. el g
i Dufess RS 8o am Eooor, per) caend 168s Doste 58« B@E S
g DDwngeds ARBED OGO 9l MO oem € M6 DEOs woes BOI=E B
8¢ comd B¢ wOs DD 6O SOWESO ©O) QODE) HEe T HIVE. «0P ossd e “1962
wmamdwcgﬁd@wmaw@mdw@m@&mw@oégﬁn
Ot DB obSFecS” 030s HOSGE ©% eBO) b o® Bowmese 58
edeny I8 BWEES me g B0 B& o8gBw0 s0mid odoEs. nde FBRBEGS
o80ecs o0 0w doon o=EB® 58 o8gBend 0206 «8g6n cQo-eaw
B3 o 20 & iBo WS 0O 1979 MHDOTD Dec Bog pececs eSadeemd
DEH8 9O B3O EE0c Oewtned B D8SGIE,™ 16(2) OSH 2B o0 o
Oues eede oo IO FuILtdn Bt B3606 OGEHO BECD cxOm i ao.

20, 1989 €O FBEBOBDE S80¢ e HGHecS cBIB®™ 24 (3) B8 OB BB
cHon @@ M «dRfon obEeos 88 cowwses emREEO DEDC 0Bee)Be
20O gesld 20 wBe gu DO O 6BYERD EEMO €O SOWEED B8 ©GE
0 oSO ee® P =0as @d.

Oes® eC8ESL SOMCOOm acms mos @ Guted BLItBend emod Be DO
e TOmed B8ac emondl o® scomedsind ond emedde 2O o ode YIS
S0 oo Edver oo seolRec 538 8 oF mos @ DIQOHE RS = P
ered ogasherns Sns oo ard DNOMEDOBE, aswOR Pode eosH) GelensSE
ced, SOwoe, Eomocos eOms eme O0% @) B8 B3P0 dedS s
gucien Oo 00 oy @ o’ 2eds® sl Bo Deod =) oade erdmes

= (Samarawickrama, 2021)

“ Gunaratnam vs. Registrar-General [2002] 2 Sri 1..R 302

* The Convention on Consent to Marriage, Minimum Age for Marriage and Registration of Marriages, 1962
*? The UN Convention on Elimination of All Forms of Discriminations Against Women,1979 (CEDAW)

* Convention on the Rights of the Child, 1989 (CRC)

M (Mimistry of Justice. 2017. Report of the Committee Appointed to Consider Amendments to the Mustim Marriage
and Divorce Act. VOL.I, p.87)
¥ ade ag 87
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~ (Daniel, 2016)

(Ministry of Justice. 2017. Report of the Committee Appointed to Consider Amendments to the Muslim Marriage
and Divorce Act. VOL.I, p.88)

© 259 89 89
" (Goonesekere & Amarasuriya, 2013, p-15)

" “Records on Muslim marriage registration in Kattankudy indicate that in 2015 - 22% of all registered marriages
were with a bride below 18 years of age. This is a considerable increase Jrom 2014 when the figure was 14%.
According to the Quazi for Colombo East, there are also many instances of early marriages happening in areas
like Mattakkuliya and Maraduna. The Quazi for the minority Muslim community in Colombo also mentioned that
girls of the community mostly get married between 15 and 17 years of age because according to him “the value of
the gir! decreases after she is 17"

Hyshyama & lIsadeen, 2016, p- 8)
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*1 (Ministry of Justice. 2017. Report of the Committee Appointed io Constder Amendments to the Muslim Marriage
and Divorce Act. VOL.I, p.109)

*2 The UN Convention on Elimination of All Forms of Discriminations Against Women, 1979
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*® It may be permissible for Muslims to enter into four marriages with four women and for anyone whether a

Muslim or belonging o any other community or religion to procreate as many children as he likes but no
religion in India dictates or mandates as an obligation to enter into bigamy or polygamy or to have children
more than one. What is permitted or not prohibited by a religion does not become a religious practise or a
positive tenet of a religion. A practice does not acquire the sanction of religion simply because it is permitted
Assuming the practice of having more wives than one or procreating more children than one is a practice
foliowed by any community or group of people the same can be regulated or prohibited by legisiation in the
interest of public order, morality and health or by any law providing for social welfare and reform which the
impugned legislation clearly does.

- Javed & Ors vs. State Of Haryana & Ors, (2003), Wit Petition (civil) 302 of 2001

7 Khursheed Ahmad Khan vs. State Of U.P.& Ors, [AIR 2015 SC 1429]

¥ (Ministry of Justice. 2017. Report of the Committee Appointed to Consider Amendments to the Muslim Marriage
and Divorce Act VOL.{, pp.110-112)

17



250 e mb qoo SHED0D efog AL gd@d emedeld S0sSd 04 B8 oS
=ade O coo eSO

:20e08 980 oine and 550 dodk 6 eog Por Sdes WMSMOWO COW
s qoed 0)BSOe gfs otogens Sl glleernd EIEAD cC®ensl gbiots
=gy OE. '

«

b\

20 Sodc 296 WEoRs 0SNG £ENOBHES aENOHRY EHoe OB DISSMOBD
=2 oBoes cdes 506 GOI®ernd Eeds COWwens i odmd R gom oS
M58 HBees coer 56e8s eNOHDOME BE ol OT goed Bor ed. ®ed
dmE O 08 e coOcke) SePmbdes quBm® QuHOO BEACD PP
DHHDEOHD e oien OBeOO8 EHIS W alo. O MSMOD el ML ©HFYOS
53¢ qn osesDen S 838 =06 MBSO bdn DKews e dOmen 508D
£20) B8 adom® 6 CIEOBO 0l ece BOWS O VO goed L ORE.

2.4.5 nedde) o8 @Re eOwHD edog cOW® 99 Sigd®

eCtebny REOCE) ose (DD ®6) OB ®sm) eedf8ns qudsl genn asoe oed
sgor O8p0 Be Guewms o8 fUO80 6800 GEUeD gdR® 28w 68 WOO emf
sdog COP0E cammBecn oo &8 00 eo® geOH@ORD =8 B50E OVGH
Zedy) B o ©. 55 §IED coOS 1941 am 24 ¢O® €088 (OO WY He®
o) (oesitn) oo oded Sosancd nEd ©m RO 9B NEILY @Bed
Bosaneson &8 cowsEd 6000 fmden YSEE Sbe BB COP® a8e 835e%¢ 2@
DS THBE).

350 BBen® cOsH 08 S86r eFEDTDOMend =0 adnug d6aot Paders 986
e 986 b o8 B30 oDeed 8T oo WOF g’ eReOSE ¢ DHYLL BO Glo.

** Adoption of Children Ordinance No. 24 of 1941
* Azar Ghouse vs. Mohamed Ghouse and other 1988(1) Sri.L.R. 25

18




246 foomeos @ S0 oddiecd RIEO SO =OC: aacde-adc
(575760 3

000 ecod ne 380 9de®e Gome 6a® EXbmare o) 0o o PRede cOnS Bo
gnd @®® oo ¢ oBRSIens & OSexmdO O®S weeds fdmore odRsens
=0,

a@0 58 Exmees @) wso SO 2eede o 06 god O8 pPPedews ok’
qoel, e oes, o ¢4 dded doews miEses.

o cg el 2PeSeendE O A tumee nodend” o o8cids8 anf dcsf doe
qOLDeds cotor mme B30 @s Emfweneco ey acdo e mmxens @)
©iBe® SR oilEeY Eed §P0 e =B (Triple talag) w08 siESedses e
DOeden 8.

o vos Peedcenst 8dced O Gl OBm aawEe we =0feds nont Emec
S A0 wi@o B8 ome DG o EDOEe EEds apod eHO oo 8 85300 esd
eceemo a®e) o8 aiBd =08, ened cOns snls SO Irooes Swe BEg oS
pog ®icde ema oldecs exbmmen odsb®m 8 g 00 elgess.

o goe p8edcensE Fdeed &F @ow Bwm & o eldedenn ainen € &
8od Cuimeie, 900 gdus 200 o B30 weem goo OB Exlomen D@ &® gx’co:‘
DI oBgben s sors gBSQes.

oS B8 FEvore e oS Dbo odede 68 esed ecle cocgean BGs
&0 oy @ aio.

e D8 Zxmecn D cse poedexs O Owens mem o DES Deens
SRTe3ed.

) S0Gt=end CneIes e on oider mSBHO®) 983608 oidwmes sesOmen E)onf
Sy B0 966. o8 ccObmm OO widm 588 WSO 38 8530 oo} oD
SXeledd aog @Owmee 968 cmoy e Bocs o @ W YL o e
Eune) ger) soed 28 Sosibo 06 ot .

R SO0=end Cuvmens oBESHosed et o Y oo =i aood vk
Selge edn nda ddes mEmE 588. e BooEend =i8n) I8 o o=ke
o8 qodledE, @@ § aif omwns (O8h) mos @) @iBe® ad6e oldmD =55,

19



J3e, O8eh Emaes e oo mbe 000 &6 emes covos CoeERan ¥8s 88wo
008 © .

@IS g Bob, B, 9@ oo Bmews aes SO0end Eumme, DS rsle,
oOd:m gud 88 OHHBMES 0o nd aid ReBcwfede e o)mde e aud
802 Oxdeboas &) B0 =085,

o0 ol@e on Ide ©0 eceemed® il Emce eceeem DRSO dwed OICIEC)
28308 oSS tfoerxes o) oo s gNoS 288 @it Exmere pPedewmes
©08. ¢00e pPede 5B VERE o ) Esmee, gee) emes IO et §o¢,
o8 soweod 28 @ 988 OudEts Emod 08 €Bectmend foeicese o900 € OE-©®
O 2D eObe o O¢. afed 088 5@ c0y W ain.®

dBe, ®O CEDeXe e oo o ety S8ocs =08, nme) o0y emBde, dede
00D gdand We,” @) 98 D3O 00O o3 edjcen) a@moE cades 6@
8358, gosen, 238) 838, almwed coovsnn OB, eiEced GG eREBmmecs,
B0 NEE gid @edt eckon™ 08 o8y IO & gne ©oF,

DOEO dded e exmeend G SR oo esSm eSO 38 &6 oo
qo6es 8¢ @iBmo Comaxees @ wde OCH® OO eml ednd s®O Bodlen
QB BB gu ez emdRB. OLDMend ot sond esd =8 & oS5O
B goo o8 BgacH 08O eEBNTDOIe OB oo o0& e mo.

“ 0@ OB S esf eI eevcedey Rpect ¢BOIs o® tiOrefs G o@ves I3ed
Comee e o eno EIBE BHHews «ectm) o S0 @even Bl SEwey @
el "%

SO ABe Exmerc S5300 NI OB 08 ESmE 008 wOblen 838 sem
=@ 988 e Cumele 8390 goxe mbo odede gipes BER® Boxw gfenene,

IRT) Coend s coodhmend Qoo T8 68 o emod 56d. &8 3686 mon
o8 @8.

‘veEd @ 53 OC® @) FBS e w6 DHE) ety eeF evoem DIBEOC) Sfer
OB eveve wepo. ™

*! (Majeed 2019 p.), (Rajapakshe 2020, pp. 638-640)
% M. H M Ansar vs. Fathima Mirza 75 NLR 279

® Noorul Naleefa vs. M Arikar Hadjiar 48 NLR 529
* o8e &g 537

20




00 36c amp OO e esned crfeds emod @B ATCH EXwme, B0 @8
0ED ees. 800 ©8 soudsl oiEn I88 HnoKed HCH) O HB08 andd ocHd
we @ O Ow HIe® HBOOW BEBn0e e Hed. & aad e BE OB
Deeese 6558 Sow & Edome Mmer) oov 36 Bt nom @R Moes D 30e8
NGBS O e S0 oo gdowmend Exnmees WMo 88 BOIDES @O
IO 98 MSOR oo oldw 888 ICc ook B30 9@ S0e @dCORE
MBOOE 80 B e oSes o8 DT HiS o B 0cH) WEHY 50 =M.

o8 888 B3 Crmoe 530 wem S0 BrOd aqaoden ©os ©ade 33e O
B ESnme B30 ocH qodes EOemIB 0o @n ©BL& 8o OGwd =05, o8
BoBons Dbebe s ooed coda coeddoe 888 o &J. YR HOWEOLS
Becomn go)E ICRC BERCH DRbesn B3 ocH OB B3e® =08 OSBHORS OGS
258 9080 g dHuens B8ud0 OGRS 8 agd esd) Miv. omes cods OGNS
e @l 11 o 3Bews emdnt o8 o8delh Sebunws O@ers 6rHEd £OSEHY).

“WBEO) OB HEeOE obe eomel et OXmOn eOFOIEDH W) @ GO Jo¢
o® ared otBwos ¢ oo (B E3md 8 Bided &8 oo DR oIIBWOIOH ¢
EECIE o esf oo B @) 6o cmas OF DBmOD qiacd BE QB @ TN
DEODE I8 o @) IBced HIBDION wDmO ecmnd O8) &8 6D FRX. g

c®® 11 Do B8 98sc MSMOD o FOBWO EWBIG Ol gis edod e
ocns ©ed 0c I8 Ednecer W WS ogd gde Oens 01EIBOOS
ceoeemty U 00geds oXd o gn o el cOaeds 8 8063 DD,

CROGIMORD DEDO emeod EEds Smens oMNCtwmOes Suo® B39 e®CO
ceesd Hoson od oer) owed 134 Do dudde 888 T D ‘DO HGHODE
88c o8 oo Ods 550 ocs) oIBacds Swanc) weves COOm) eendo . Ge
B0 eETOR =ood 208 0od 0ol P08 THom <Otk HHGRDO 8gae®
eoipns cmemd DB wednid® owens pmeen Soed &Ber O @O, O b
DNOSEB DR cwn o3 cHO) aio.

55 “The Quazi shall not record the alleged reasons for which, or the alleged grounds upon which, the husband seeks
to pronounce talak.”

% The Quazi shall maintain a record of the proceedings in the case and shall enter therein the statements made on
vath or affirmation by the wife and her witnesses and by the husband (if he is present) and his witnesses. Of the
wife's witnesses number examined shall not be less than two in any case.”

21




‘ecfpodeds Ocaf aod P mEld S50 cewesd DEey IS BHewey B
R ec&» sEw OB Oaf cbcimeey OOcmOredey VOO @ weg el & cbewaos
ecocomper oItBo OB emICOEB: dDecey ECcp0eley DOO e e &’

CR@MORY IR SeHm EFDOEE ED) SO QU BORD on H8¢ ccwBiy DO
OO @ED 20D WIHBD 98 E €O QD § DS ew®) i @ S-denso
80 SNETO ©OoS O B0 o8 o8 @D & BOWLes o0 GHBIE 34 Be
MRS oPwOs BEACE acmsS So ‘DO cmed Swoc EOeed BES eeos
(B0CmO epeoatnd) ®o CRICDIDE). FrBDHE, QCERY QOBTIDIBOD, FRFEIE.” oo
Scoad” @mmd sy S0&n & eBEBn SOGIEenS oo ed ) ™ISR0 o8
do® o @ s0ms 2 88 gn .

deRs® 2d Mcnn® 888 ¢ gSe®end Eommeend ¢uds SDB0n BERCD otaeso
oo 0 o). & odslens 23 ovna® S8 eeHs DO @C Dcwd gom®
HACD HES éo@eocaess G0 c0Ue) 0usDIEBor s e SE8 megons CR® WIeme
aa Q88 g 88808 888 m-wiBo gwes e 8 & aqined oon ocmed SiSe
Sicowd 8.

bir~

Bor Sosane D0a008s 0eE ecdvald EEde wowtn Sstess Eekoec e 8™

PR groan BLERS goitc BBacwdern § 8. &b, e alub 885 ¢ & gof
OO LSO eanBoB8)° 2ReOS con ©3E ocHes o qLo.

GO BOo g0 IEEE aciee) &0 e Teci®) @8® oce ob@itn e
SOBD VOO So Sofn FoMOT =OB oedw wowrs S Do XEO SFOSen®
o0 Boc® B0 el od Jocd Eofwere H3® acey 900 esly emx el oIS
SMBDO® OOy EIB ‘BEN (E2E mITNO) BRO cOme Oefost o DESO OeoHE
o &bo eoxy eaesim.” (owve 1V:34) D¢ e GBmSOs eof @om OBon

OB S 80 qoadcwm 980 @i mielest &6 PO Fhw OGS =or@EwO SoKom
Fa0®) 06 Dec: SFDO ©d) G O T DoooEe st FToHwd DES e&f

" “In the words of Napoleon, if the plurality rule were applied, the lestimony of one honourable man cannot prove a
single rascal guilty, though the testimony of two rascals can prove an honourable man guilty. -
(Coomaraswamy, 2013, p.624)
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(=0xde 8 ad-nbes, 4:34)

C “Of all the lawful acts the most detestabie to Ailah is divorce”.
- {Sunan Abu Pawud, N. al-Khattab Eng. Trans. 2008, 2178).

¥ Yousuf Rawther vs. Sowrammua AIR 1971 Kerala 261
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" ftisa popular fallacy that a Mustim male enjoys, under the Quaranic law, unbridled authority to liguidate the
marriage, "The whole Quaran expressly forbids a man to seck pretexts for divorcing his wife, so long as she
remains faithful and obedient to him, "if they (namely, women) obey you, then do not seek a way against them”
(Quaran IV:34). The Islamic "law gives to the man primarily the faculty of dissolving the marriage, if the wife
by her indocility or her bad character, renders the married life unhappy, but in the absence of serious reasons
no man can justify a divorce, either in the eve of religion or the law. If he abandons his wife or puts her away i
simple caprice, he draws upon himself the divine anger, for the curse of God said the Prophet, rests on him whe
repudiates his wife capriciously.” As the learned author, Ahmad A. Galwash notices, the pagan Arab, before the
time of the Prophet, was absolutely free to repudiate his wife whenever it suited his whim, but when the Prophe:
came He declared divorce to be "the most distiked of lawful things in the sight of God. He was indeed never tired
of expressing his abhorrence of divorce. Once he said: 'God created not anything on the face of the earth which
He loveth more than the act of manumission. (of slaves) nor did He create anything on the face of the earth
which he detesteth more than the act of divorce”. Commentuators on the Quaran have rightly observed -- and this
taflies with the law now administered in some Muslim countries like Iraq - that the hushand must satisfy the
court about the reasons for divorce.”

- A. Yousuf Rawther vs. Sowramma AIR 1971 Kerala 261

72 Shamim Ara vs. State of U.P. & Anr (2002) 7 SCC 518
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7 (Ministry of Justice. 2017. Report of the Committee Appointed to Consider Amendments to the Muslim Marriage
and Divorce Act VOL.1, p.41)

" o&® 8. 184 “The Quazi Court shall not record the alleged reasons for which, or the alleged grounds upon
which, the Applicant seeks to pronounce talak.”
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7 Sharya Bano vs. Union of India, AIR 2017 SC 4609
7 The Muslim Women (Protection of Rights on Marriage) Act, No. 20 of 2019

7 (Ministry of Justice. 2017. Report of the Committee Appointed to Consider Amendments to the Muslim Marriage
und Divorce Act VOL.I, p.56)
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8 (Ministry of Justice. 2017. Report of the Commitiee Appomted to Consider Amendments to the Muslim Marriage
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* Those who say that Islam is the religion of equality have not understood the correct teachings of Islam. Rather
Islam is the religion of justice which means reating equally those who are equal and differentiating between
those who are differeni. (All Ceylon Jamiyyathul Ulama, 2016, p.20)
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“We have maintained our power in India by playing off one part against the other and we must continue to do so.

Do all we can, therefore, to prevent all having a common feeling. "
-(Wood Papers: Wood to Elgin, 1862 March 3)
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(

QENOS®, 2018.)

Y Let us be absolutely clear about this. We have one law of the land which applies to every single citizen of this
couniry —to every single person who is in this country— regardless of race, colour or creed. That is beyond
question, and, in my view, it can never be different. Systems that offer arbitration services within Jor example
religious groups are ultimately not legally binding. Ultimately, the only places in our country that deliver legalt
binding rulings are our courts, and people in this country can always have recourse to the courts in the event of
matters of challenge in their lives.

(House of Commons, 2019)
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"WBComing to the question of saving personal law, ................ The refigious conceptions in this couniry are
so vasi that they cover every aspect of life, from birth to death. There is nothing which is not religion and it
personal law is to be saved, I am sure about i that in social matters we will come (o a standstill. I do not think it
is possible to accept a position of that sort. There is nothing extraordinary in saying thal we ought to
strive hereafier to limit ihe definition of religion in such a manner that we shall not extend beyond beliefs and
such rituals as may be connected with ceremonials which are essentially religious. It is not necessary that the sort
of laws, for instance, laws relating to tenancy or laws relating to succession, should be governed by religion. In
FEurope there is Christianity, but Chistianity does not mean that the Christians all over the world or in any part of
Europe where they live, shall have a uniform system of law of inheritance. No such thing exists. I personally do
not understand why religion should be given this vast, expansive jurisdiction so as to cover the whole of life
and to prevent the legislature from encroaching upon that field. After all, what are we having this liberty for:
We are having this liberty in order to reform our social system, which is so full of inequities, so full of
inequalities, discriminations and other things, which conflict with our fundamental rights. It is, therefore, quite
impossible for anybody to conceive that the personal law shall be excluded from the jurisdiction of the State.
{Constituent Assembly 0f [ndia, 1948)

M “The State shall endeavour to secure for the citizens a uniform civil code throughout the territory of India.”
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Y 1 is also a matter of regret that Article 44 of our Constitution has remained a dead letter. It provides that "The
State shall endeavour to secure for the citizens a uniform civil code throughout the territory of India”. There is
no evidence of any official activity for framing a common civil code for the country. A belief seems to have
gained ground that it is for the Muslim community to take a lead in the matter of reforms of their personal law. A
common Civil Code will help the cause of national integration by removing disparate loyalties to laws which
have conflicting ideologies. No community is likely to bell the cat by making gratuitous concessions on this issue.
It is the State which is charged with the duty of securing a uniform civil code for the citizens of the country and,
unquestionably, it has the legisiative competence to do so. A counsel in the case whispered, somewhat audibly
that legislative competence is one thing, the political courage to use that competence is quite another. We
understand the difficulties involved in bringing persons of different faiths and persuasions on a common
platform. But, a beginning has to be made if the Constitution is to have any meaning, Inevitably, the role of the
reformer has to be assumed by the courts because, it is beyond the endurance of sensitive minds to allow
injustice o be suffered when it is so palpable. But piecemeal attempls of courts to bridge that gap between
personal laws cannot take the place of a common Civil Code. Justice to dll is a far more satisfactory way of
dispensing justice than justice from case to case."

- Mohd. Ahmed Khan vs. Shah Bano Begum AIR 1985 SC 945
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W s grticle 44 provides that the State shall endeavour to secure for all citizens a Uniform Civil Code throughout the
territory of India. It is a matter of great regrets that Article 44 of the Constitution has not been given effect to.
Parliament is still to step in for framing a common civil code in the country. A Common Civil Code will help the
cause of national integration by removing the contradictions based on ideologies”.

- John Vallamattom vs. Union of India (2003) 6 SCC 611

U8 [hen more than 80% of the citizens have already been brought under the codified personal law there is no
Jjustification whatsoever to keep in abeyance, arny more, the introduction of "uniform civil code" for all citizens in
the territory of India.
- Sarla Mudgal vs. Union of fndia (AIR 1995 SC 1531)
19 (Bharatiya Janata Party, 2014, p.41)
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122 Before I conclude, it has to be observed that, this is a sad case which has seen the parties locked in a fong anc

bitterly contested battle over whether they should remain married or not. The wife sought this divorce in 2001
when she and her husband were both in their early forties. The fact that this appeal was fought by both of them
suggests that, the unhappy marriage which led (o this action being instituted has continued to remain so durine
the 17 years in which this case has traversed the Courts. It seems that the rancour between the spouses continues
unabated. This litigation has seen the plaintiff and the defendant into their late fifiies and has to have exacted it
heavy toll on both spouses and their children. - Guneshi Mallika Gomes [nee Gunawardena] vs
Jammagalage Ravindra Ratnasiri Gomes. S.C. Appeal No. 123/14 p.18
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Y National Legal Services Authority vs. Union of India, WRIT PETITION (CIVIL) NO.400 OF 2012

18 “Soldom, our society realizes or cares o realize the trauma, agony and pain which the members of T ransgender
community undergo, nor appreciates the innate feelings of the members of the ITransgender communit)
especially of those whose mind and body disown their biological sex. Our society often ridicules and abuses the
Transgender community and in public places like raibway stations, bus stands, schools, workplaces, maiis
theatres, hospitals, they are sidelined and treated as untouchables, forgelting the fact that the moral fuifure lies
in the society's unwillingness to contain or embrace different gender identities and expressions, a mindse
which we have to chunge. ”

-National Legal Services Authority vs. Union of India, WRIT PETITION (CLVIL) NO.400 OF 2012

3 (Karim, 2013)
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61 . , I s o g
If we turn now to economic activities, women's participation can -, also make a big difference. One reason for

the relatively low participation of women in day-to-day economic affairs in many countries is a relative lack of
access to economic resources. The ownership of land and capital in the developing countries has tended to be
very heavily hiased in favor of the male members of the family. It is typically much harder for a woman to start a
husiness enterprise, even of a very modest size, given the lack of coilateral resources. And yet there is plenty of
evidence that whenever social arrangements depart from the standard practice of male ownership, women can
seize business and economic initiative with much success. It is also clear that the result of women'’s participation
is not merely to generate income for women, but also to provide the social benefits that come from women's
enhanced status and independence (including the reduction of mortality and fertility rates, just discussed). The
economic participation of women is, thus, both a reward on its own (with associated reduction of gender bias in
the treatment of women in family decisions), and a major influence for social change in general.”

(Sen, 1999, pp.200,201)

62 “No [onger the passive recipients of welfare-enhancing help, women are increasingly seen, by men as well as
women as dactive agents of change: the dynamic promolers of social transformation that can alter the lives of
both women and men. It is now realised that there is u bidirectional relationship between economic development
and women's empowerment defined as improving the ability of women to uccess the constituents of development-
in particular health, education, earning opportunities, rights, and political participation. - Richa Mishra vy State
of Chhatisgarh & ors [Civil Appeal No. 274 of 2016]

' (Agriculture and Environment Statistics Division, 2002.), (Food and Agriculiure Organization of the United
Nations. 2018, p. ix)
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(Food and Agriculture Organization of the United Nations, 2018, p.ix)

® The UN Convention on Elimination of All Forms of Discriminations Against Women, 1979
1% (Anderson, 2021).

"7 (Department of Census and Statistics, Sri Lan ka, 2020, p.1)
(Department of Census and Statistics, 2020, p.8)
(Department of Census and Statistics, 2021, p.1)

16

168

169

69




@ emeod dod 8O ¢ eQimend mEM @O VDD MSHOBE DO @D
obeon 2019 dbEe-Oa, 80 47% 5 &8 acny s,

mBoe pewed 880 mfcdon &8 O &0 2019 BL@edE 59%E &8 gue oo
ma'l‘/l

20e & Emedd OSw OB gowrses ohHonm 2019 Bb®ernSE 3.3% & 8O
DSises O ofene gllensl s eceIrnls O eme arrs da® 7.4% ©

gfooce osls .77 oBe 2019 BoelE @ @meds wmsm edOruicncded giemw
0.8% & ©g ERIE glie sddeoisnnsgdes adfrwaw 3.5% ® goos wesle .

G E-melE nEnRs odde ghsse gwens 8088 © o0 8300n &3 and wIHdEn
aOBEad qaes O0 gfd DSOS 4% B ofm emg gerl ®8.7 DSmes o)
8388 aud e o5 S 50a DEED obs oeSc gn Dond eedHe
2w P00 MSMOS B DEED £Hds GO oumBHHr BEACHO EedS @O LM
988 con ol Siemn Bos el ai.

‘OOOpweS el BTesd & @otwed IS HO aCienald B8 codl eTive eSO
(cognitive skill) et O edegcomic I8 pdpy oo evive emdo oEE (non-
cognitive skills) @&®s KBGO o@RsRews ¢ oCieRSD B8 Foxr ODEHE Do
emcelds R 9T w e HOF coler 9Edes i) Bl edccecie 8
SOIBOEO 2 IIDOSTO o &8E Seme) O 28 sorewsl ®0 poe eSomaes
@eRs RO w SO GIDCE @O OCCENCO GIREH DDl NEHEEE TSSO
O PG DS LPEE SXOBwe & ocH DO gﬁ@)@aaﬁ' CMERE. OB oo @
BOCTEOIE BOCH) SBIROD SEmed 0 oO®s DOO ecede 837

oS on OiEteng =fe@ ardEs AndE CiEePE DISHMOSD =dedm 18 OOHS,
0 ©nogn oo3ESens mooovn ocaeE DS 38 mEde, SDeE

® (International Labour Organization, 2020, p.13)

""! (World Bank Group, 2021, p.2)

"2 (Department of Census & Statistics, 2020, p.12)

¥ (Deparment of Census & Statistics, 2020, p.3)

'7* (University Grants Commission, 2020, p.22)

S “The results indicate that women in Sri Lanka have higher measured cognitive skill than men, and are not very
different than men in terms of possession of non-cognitive skills that the market values. Rather, the resulls show
that the market treats men and women with the sume skills differently. Men get paid more. In addition, among
labor market entrants, although women have higher mean cognitive skills, they do not earn any returns to

cognitive skills, suggesting a role for policy intervention in the labor market.”
(Gunewardena, 2015, p.32)
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178 (Gunatilaka, 2013, p.44)
Y7 (International Monetary Fund, 2022, p.43)
178 (Solotaroff et al., 2020, pp.19,20)

"“The normative factor, however, is most clearly apparent in the negative effect of Moor ethnicity. All else beins
equal, young women of Moor  origins are much  less likely to be inthe labor force when comparedt.
women of Sinhalese background. This result is consistent with expectations. Historically, members of thi:
ethnic group in Sri Lanka have had a more conservative attitude toward women’s roles and have  exhibiiec
greater concern about the mobility of young women outside of the household.”

(Malhotra & Degratts, 1997, p.387)

2 (Gunatilaka, 2013, p.23)
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'3 (Inter-Parliamentary Union, 2021)
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Bl 1 s very clear from the above Verses, that women should conceal their adornment. Thus, concealing the face,
hands and the complete body is a necessity. This is the opinion of majority of the scholars. However, to expose
sufficient amount of the body on certain occasions like: surgical operation, giving testimony, secing the girl
during marriage proposals, strict need of identification at security checkpoints, are permissible within the limits
of the Shariah.

Some scholars are of the opinion that the face and wrists could be revealed and the rest of the body should be
covered. However, in the context of the present situation, where immorality is widespread; and the fact that
the face of woman is the main cause of attraction, it will be incumbent upon women to cover the whole body,
including the face and the wrists.
(All Ceylon Jamiyyathul Ulama, 2009)

%2 (Al Jazeera, 2019)
"3 (Silverstein, 2020)
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e Although the Constitution of India, which is a secular State, confers the right to “propagate” a religion, our

Constitution does not. The Constitution of India would have, undoubtedly been considered by the drafters of our
Constitution and, having done so, they appear to have taken a considered decision to omit granting a right to
“propagate” religion or beliefs in Sri Lanka and to grant only a more private and confined right to “teach”
religion or beliefs. There could have been reasons for that decision, including the vital importance of taking
measures to preserve social harmony and amity, which have proved to be frugile ar times, in a geographically
small country with a rapidly growing population which is multi-ethnic, multi-religious and economically
disparate. Regrettably, there have been many lessons in our history, of the horrendous consequences of fractures
in social harmony and amity. The drafters of our Constitution may have also had in their minds, that, unlike in
avowedly secular India, Article 9 of our Constitution vests in the Republic, a duty to give Buddhism the foremost
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place. 37 In any event, the duty of this Cowrt is to uphold and give effect to the Constitution and as our
Constitution now stands, the citizens of this country do not possess a constitutionally protected freedom tc
“propugate” their religion or beliefs.
- Karuwalagaswewa Vidanelage Swarna Manjula and another vs. V.P.J. Pushpakumara and others S.C.
F.R. No. 241/14, pp.36,37

 (0odn @ @D dm o8edeme, 2009)

 (eande emcnol edHen mm®, 1956)



(2]

& tl Ui

o 0 H ¢

0 < 8 @ O

A |

P

®

(> I

A a
)

OB POOO HCO) WiBOD D codesf BT O w® SOBERHOE PEOIE WHETC
DO G ‘@ac cHIBendH Heown” o®m® IO O DIES”

g aad qud) o® 0EeD el grds aamedndine MEEdR ocm @00 BE &
gee S80S eoe o wn O Sbedn Oy Eed. 208 S50 ebdn sl oz
ENBOBE emOD HBO® gernd O DEIens OO MO0 O 00 soces)
gd8wd D O ewds =3decs o6 RO MHBH ZHDSed MO ScmHEd DD
O o3¢ o8 88w atedn 8380 g8 sdu0s caxigesnsm «=Bdecs O GHmE®
HRETR B O G OO ¢ UBeOOS HHede BOSens.

5.5 e®00 ciE gimes pPo oo e DEOS sk, 6D goeBmOS

on oo SoRdmOs Sad ng emdolensm =ddecs SLHTD
53e® GO |

Seodd o @ Emed8 M6y 9Bn 0SB eweds B0D qumee POeDED € ©as
Poendons ¢H) g8 20 caxmed. Scod goneen SEICH B0 nE NSO
OO O ¢ 86 SLHOWEcKS gedite ne BOGrend deos Semd glmeeac
0BS eROD nEe SHD & emInd DO CINERD o8 08 DOED. Seddl® R0 NS
den DR aoe GOGIMOSO ®igeed MMOED ond & i 06 Jedeens® Sem
85 968 FLBes ENEH0 CamE MNeD CSse 88 e Of.

SRR @O0 COOE matdn gimeend Basled Mg J8 m®asexns 50 % © O
eBE gund 08 W ¢ B0 ng (O8GH gIvEoend oo do Saders wIHBED
EBHOO W@ O&esl 20 % » ot B3ed. HePse @IOFn AANEHED Gies O®
Badens mdn quBcHnd emy o S oPwie oOfses OO a8 BSODMm®.

5 “We have no doubt that it is in this sense. that the word ‘propagate’ hus been used in Article 25 (1), for what the
Article grants is not the right to convert another person to one's own religion, but to transmit or spread one's
religion by an exposition of its tenets. It has to be remembered that Article 25 (1) guarantees "freedom of
conscience” to every citizen, and not merely to the followers of one particular religion, and that, in turn,
postulates that there is no fundamental right to convert another person to one's own religion because if a person
purposely undertakes the conversion of another person to his religion, as distinguished from his effort to transmit
or spread the tenets of his religion, that would impinge on the "freedom of conscience” guaranteed to all the
citizens of the country alike.”’

- Rev Stanislaus vs. Madhya Pradesh 1977 SCR (2) 611
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B Justice delayed is justice denied
4% (World Bank Group, 2020, p.4)
1 (World Bank, 2013, p.15)
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